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QUESTIONS PRESENTED 


Whether an agreement to merge between two or more common carriers by 
water is an agreement subject to section 15 of the Shipping Acc, 1916 
(46 U.S.C. §814) which the Commission should approve or disapprove de- 


pending on its findings in connection therewith? 


Whether there was sufficient basis for the Commission in the exercise 
of its administrative discretion to grant approval of Agreement No. 
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COUNTERSTATEMENT OF THE CASE 


This is a petition to review a supplemental report of the Federal 
Maritime Commission (Commission) issued and served on December 26, 1967, 
Barsuant to the Shipping Act, 1916, c. 451, 39 Stat. 728, 46 U.S.C. 9801 
et seq. The order was issued in the Commission's Docket No. 66°45. Jur- 
isdiction to review the Commission's order is conferred on this court pur- 
Suant to 28 U.S.C. §2341 et seq. 

Prior to the issuance of the supplemental report here under review, 
the Commission issued a report, served on October 3, 1967, in which, by 
a three to two decision, the Commission held that an agreement for consoli- 
dation or merger was that type of agreement which is included within its 
Murisdiction provided by section 15 of the Shipping Act, 1916. At that 
time, however, the Commission decided that the proceeding should be re- 
manded to the hearing examiner for the taking of further evidence. 

On November 17, 1967, the Commission favorably considered a petition 
for reconsideration of the October 3 report. As result of such recon- 
sideration the supplemental report here under review was issued on December 
Zone 967 : 

The Commission, in the supplemental report, adopted the hearing 
examiner's findings and conclusions in grantixig approval of Agreement No. 
9551. That agreement provides for activities of American Mail Line, Ltd. 
(AML), American President Lines, Ltd. (APL) and Pacific Far East Lines, Inc. 
(PFEL) which lead to the consolidation or merger of the three. (R. Ex. 14, 


pp. 2-4). Each of the three are common carriers by water within the meaning 


- 


of the Shipping Act, 1916. Effective control of the three carriers is in 
the Natomas Company. (S.R.-5). 

Under Delaware Law, AML may be merged into APL pursuant to a "merger" 
procedure. Accordingly, Agreement No. 9551 is not essential to the merger 
of AML into APL. (S.R.-6). 

The hearing examiner issued extensive findings concerning the services 
of the three companies and corporate structure, management, operations and 
financial conditions. In addition, he examined and reached findings con- 
cerning the benefits which might flow from a merger pursuant to Agreement 
No. 9551. The hearing examiner noted that there was no shipper or port 
testimony or argument for or against the merger. Other than opposition to 
the approval of Agreement No. 9551 on jurisdictional grounds, the only 
opposition to the merger came from States Steamship Lines and Matson Navi- 
gation Company. The examiner received extensive testimony and other evi- 
dence concerning the business of the carriers’ opposing the merger, the 
potential impact of the merger upon these carriers, and the potential 
injury. The examiner considered antitrust principles as well as sound 
transportation justifications in arriving at a conclusion that the Agreement 
should be approved. He found that the merger would not tend to create a 
monopoly or lessen competition except for elimination of service competition 
among the three merging carriers and that ample competition would remain in 
the services. (S.R.-41). He further concluded from the record that sub- 
stantial economies and efficiencies of scale would result from the proposed 
merger. The Commission in upholding approval of Agreement No. 9551 examined 


the record, the findings and conclusions of the hearing examiner and adopted 


them as its own. No exceptions had been taken to the findings of fact upon 
which the examiner reached his conclusions, 

The Commission's approval of Agreement No. 9551 was by a three to two 
decision. One commissioner dissented on the basis that jurisdiction did 
not lie under section 15 of the Shipping Act. The other commissioner dis- 
sented on the basis that the proceeding should have been remanded to the 
examiner for the taking of further evidence. Commissioner Fanseen, who 
had earlier voted against disapproval on the basis of lack of jurisdiction, 
voted on reconsideration to approve Agreement No. 955i since three of his 
colleagues had concluded that the Commission would have jurisdiction to 
approve or disapprove Agreement No. 9551. Based upon that finding of jur- 
isdiction Commissioner Fanseen felt that there was sufficient basis in the 


record for the Commission to grant approval to Agreement No. 9551. 
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SUMMARY OF ARGUMENT 


The legislative history not only of the Shipping Act, 1916, but also 
of amendments to section 7 of the Clayton Act and later amendments to the 
Shipping Act, 1916, all support the conclusion that Congress intended that 
merger agreements were the type of agreements which were subject to approval 
or disapproval pursuant to section 15 of the Shipping Act, 1916. The pro- 
nouncement of courts that exemptions from antitrust laws are not to be freely 
Sonstrued 1S not repudiated by this conclusion. Wt 1s clear that failure to 
comply with the Shipping Act, 1916 would expose parties subject thereto to 
remedies and sanctions provided by the antitrust laws as well as the Shipping 
Act, 1916. A reasonable interpretation of the statute herein involved leads 
only to the conclusion that mergers are among the types of agreements included 
within section 15. Ancillary issues raised by petitioner, Matson, are not 
germane to the proceeding before this court. Finally, the Commission, though 
not bound to adhere strictly to anritrust principles, examined the agreement 
herein involved, engaged in deep and penetrating analysis of the facts herein 
involved and examined these facts in the light of antitrust principles. 
There is ample evidence and basis in the record to support the Commission s 


conclusion. Accordingly, the order of the Commission should be affirmed. 


ARGUMENT 


Introduction 


There is a valid basis upon which the Commission determined that this 
type of agreement was that which falls within section 15 of the Shipping 
Act, 1916 and is subject to approval or disapproval. The legislative his- 
tory would verify this. A practical reading of the statute confirms a 
logical analysis that demands this conclusion. The Commission having jur- 
isdiction to review this type of agreement and:approve or disapprove it 
was justified in granting approval based upon the evidence before it. In 
the exercise of sound administrative discretion the Commission found ample 
justification for approving Agreement No. 9551. 

I. LEGISLATIVE HISTORY OF SECTION 15, SHIPPING ACT, 1916 DOES NOT PRECLUDE 
REVIEW AND APPROVAL OF ANTICOMPETITIVE AGREEMENTS WHICH TAKE THE FORM 
OF MERGER AGREEMENTS. 

The Shipping Act was passed following extensive hearings and extensive 
investigation by the House Committee on Merchant Marine and Fisheries (known 
as the Alexander Committee). The Committee was concerned that rate wars 
and other anticompetitive practices then prevalent or possible in the mer- 
chant marine industry would lead to ruinous competition which would ulti- 
mately be a creation of a monopoly as effective as that which could exist 
by agreement. (H.Doc. No. 805, 63d Cong., 2d Sess., p. 416). The fact that 
the Alexander Committee expressly indicated concern with creation of mono- 


polies but did not outlaw monopolies in the maritime industry makes it clear 


that the Committee intended that the FMC review anticompetitive agreements. 
Specific acts and practices were prohibited by the Alexander Committee, such 
practices including use of fighting ships, rebating, etc. It can reasonably 
be presumed that the Committee, by not outlawing merger agreements, intended 
to have such agreements approved by the Commission. The Department of 
Justice points out (D.J. Br. 27), that the Panama Canal Act of 1912 made it 
unlawful for any railroad to own, control or have interest plus stock owner- 
ship or otherwise in any common carrier by water operating through the Panama 
Canal or elsewhere with which the railroad may compete. The fact that mergers 
or common ownership were not outlawed in the Shipping Act, which so closely 
in time followed the Panama Canal Act, would indicate that the Congress, rather 
than not intending to include mergers under the Shipping Act merely intended 
not to outlaw mergers unequivocally. Had Congress intended that mergers not 
be subject to review by the Commission it would undoubtly have said so, since 
it provided for review of any and all anticompetitive devices. To argue that 
the silence of the Shipping Act on mergers indicates that Congress did not in- 
tend to include mergers under the Shipping Act is reading very much more into 
the statute than can reasonably be contemplated. Such failure to specifically 
mention mergers merely indicates that Congress concluded that mergers were an 
anticompetitive device. 

Thus, the mere fact that the Alexander Committee was concerned with slowing 
down the movement toward consolidation cannot be a basis for concluding that 
the Commission, which was to review and control all other anticompetitive com- 


binations, was not to apply its administrative expertise to the control of 


mergers or consolidations. The Supreme Court has recognized that the 
Shipping Act of 1916 was intended to vest within the Commission the respon- 


sibility for pervasive control over anticompetitive conduct of an industry. 


Volkswagenwerk Aktiegesellschaft v. FMC and USA, et al., 390 U.S. 261 (1968), 


No. 69, decided March 6, 1968. The Department of Justice noted that in its 
brief before the Supreme Court in the Volkswagen case it pointed out (by way 
of footnote) that the FMC had no express authority to approve mergers. That 
same brief, however, urged successfully the submission to Commission scrutiny 
in advance of implementation all other agreements which present a Sherman Act 
question. In finding that the Commission should not take a restrictive view 
of its jurisdiction the Court clearly did not endorse the contention that the 
Commission did not have jurisdiction to approve mergers. Rather, the Court 
stated: 


"The Commission thus took an extremely narrow view of a 
statute that uses expansive language. In support of that 
view, the Commission argued in this Court that a narrow con- 
struction of §15 should be adopted in order to minimize the 
number of agreements that may receive antitrust exemption. 
However, antitrust exemption results not when an agreement 
is submitted for filing, but only when the agreement is 
actually approved; and in deciding whether to approve an 
agreement, the Commission is required under §15 to con- 
sider antitrust implications. FMC v. Aktiebolaget Svenska 
Amerika Linien, post, at ___; see also Isbrandtsen v. United 
States, 211 F.2d 51. 


"The Commission itself has not heretofore limited S15 to 
horizontal agreements among competitors, but has applied it 
to other types of agreements coming within its literal terms. 


See, e.g., Agreements Nos. 8225 and 8225-1, Between Greater 
Baton Rouge Port Commission and Cargill, Inc., 5 F.M.B. 648 
(1959), affirmed, 287 F.2d 86, and Agreement No. T-4: Terminal 
Lease Agteement at Long Beach, California, 8 F.M.C. 521 (1965), 
applying §15 to lease agreements. In the latter case, decided 
only four months before its decision in the case before us, the 
Commission said: 


"Section 15 describes in unambiguous language 
those agreements that must be filed; it does not 
speak of agreements per se violative of the Sherman 
Act. Since the wording of section 15 is clear, we 
need not refer to the legislative history; there 
is simply no ambiguity to resolve.' 8 F.M.C., at 531. 

"To limit §15 to agreements that ‘affect competition,' as the 

Commission used that phrase in the present case, simply does 

not square with the structure of the statute." (Footnotes 

omitted). 

It is argued that the decision in Carnation Co. v. Pacific Westbound 
Conference, 383 U.S. 213 (1966), supports the proposition that antitrust laws 
supersede the Shipping Act, 1916. This is simply not so. Carnation merely 
holds that in the event that parties subject to the Shipping Act of 1916 
do not comply with the provisions of that Act they will not only be sub- 
ject to the penalties provided by that Act but, not having perfected an 
antitrust exemption, will also be subject to the penalties provided by the 
antitrust laws. This does not verify a narrow reading of the jurisdiction 
granted by Congress in enacting section 15 and does not bear upon the issue 
here. 

The legislative history which most directly deals with this issue is 
found in the history of the 1949 amendments to section 7 of the Clayton 
Re 15 Uso.c. 13, 

In 1949, Congress was taking steps to plug the loopholes in section 
7 so as to bring within its scope the entire range of corporate 
amalgamations, including assets, acquisitions, and mergers, as well 


as the stock acquisitions, which alone had been covered. Between 


1914, when the section was originally enacted, and 1949, several 
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agencies had been created or given additional authority. These included 


the Civil Aeronautics Board, the Federal Communications Commission and the 


Federal Power Commission, as well as the Federal Maritime Commission's pre- 


decessors; and the Interstate Commerce Act had been amended to cover mergers 


and acquisitions of control (49 U.S.C. 5). To make it clear that the amend- 


ment of section 7 would not affect the authority of these agencies over 


mergers, the following was added to section 7: 


"Nothing contained in this section shall apply to transactions 

duly consummated pursuant to authority given by the Civil 
Aeronautics Board, Federal Communications Commission, Federal 

Power Commission, Interstate Commerce Commission, the Securities 
and Exchange Commission in the exercise of its jurisdiction under 
section 10 of the Public Utility Holding Company Act of 1935, the 
United States Maritime Commission or the Secretary of Agriculture 
under any statutory provision vesting such power in such Commission, 
Secretary, or Board." 


In the version first passed by the House, the amending bill (H.R. 2734) 


omitted reference to the Commission's predecessor. Under date of September 


Zz, 


1949, the Commission, by its Vice Chairman, called this omission to the 


uy 


attention of the Senate Committee. After stating the Commission's under- 


standing that the Clayton Act amendment: would prohibit certain asset 


i) 


"The attention of the Maritime Commission has been called to the 
provisions of the bill H.R. 2734, now under consideration by your 
subcommittee. Among other things, this bill would amend section 7 
of the Act of October 15, 1914 (the Clayton Act), to prohibit cer- 
tain corporations from acquiring the assets of competing corporations 
where in any section of the country the effect of such acquisition 
would be substantially to lessen competition or tend to create a mono- 
poly. The bill would also add a new paragraph to section 7 to provide 
that nothing contained in such section shall apply to transactions 
duly consummated pursuant to authority given by certain specified Federal 
commissions and agencies under any statutory provision vesting such power 
in such commission or agency. (Footnote continued on next page). 


acquisitions, the letter described the provisions of section 15 of the Act 


sith respect to the filing and approval or disapproval by the Commission 


sf any agreement among carriers or other persons subject to the Act "if 


such agreement, among other things, is one ‘controlling, regulating, pre- 


venting, or destroying competition;'" and noted that approved agreements 


yere expected from the antitrust laws. A copy of the pertinent provisions 


9f section 15 was attached. The letter suggested that the Commission be 


included among the agencies specifically listed in H.R. 2734. It noted 


that H.R. 2734 did not appear to affect the section 15 exemption provision, 


out suggested that inclusion of the Commission among the agencies mentioned 


vould avoid controversy arising from any contention that failure to do so 


nade approved section 15 agreements subject to the provisions of section 7 


Comtinued: 


"Section 15 of the Shipping Act, 1916, as amended, which is admin- 
istered by the Maritime Commission, requires every common carrier by 
water or other person subject to the Act to file with the Commission 
any agreement with another such carrier or other person subject to the 
Act if such agreement among other things, is one ‘controlling, regulating, 
preventing or destroying competition'. The Commission has authority to 
disapprove any such agreement ‘that it finds to be unjustly discriminatory 
or unfair as between carriers, shippers, exporters, importers, or ports, or 
between exporters from the United States and their foreign competitors, or 
to operate to the detriment to the commerce of the United States, or to be 
in violation of this Act.' Agreements approved by the Commission under 
this provision are ‘excepted from the provisions of the Act approved 
July 2, 1890, entitled 'An Act to protect trade and commerce against 
unlawful restraints and monopolies', and amendments and Acts supple- 
mentary thereto, and the provisions of sections 73 and 77, both in- 
clusive, of the Act approved August 27, 1894, entitled 'An Act to reduce 
taxation, to provide revenue for the government, and for other purposes’, 
and amendments and Acts supplementary thereto! (commonly referred to as 
anti-trust laws). A copy of the pertinent provisions of section 15 of 
the Shipping Act is submitted herewith for your reference." 


ag) 


of the Clayton Act. Obviously such agreements could not be subject to 
section 7 unless they were merger agreements of one kind or another. 

The Senate Committee thereupon amended H.R. 2734 to include the Com- 
mission among the agencies listed in the above quoted paragraph of section 
7. In its Report No. 1775 (81st Cong., 2d Sess., June 2, 1950), the Com- 
mittee on the Judiciary noted (p. 2): 

"The purpose of the amendments is to include in the 

bill the recommendations of the United States Maritime 

Commission and the Securities and Exchange Commission, 

which the committee believe to be justified. .. ." 

The Committee's Report also noted (p. 7): 

"The Maritime Commission, at its request has been 

included in the category of agencies to which the act 

does not apply when transactions are duly consummated 

pursuant to authority given to that Commission. In 

making this addition, however, it is not intended that 

the Maritime Commission, or, for that matter, any other 

agency included in this category, shall be granted any 

authority or powers which it does not already possess." 

Of course, the amendment did not add to the Commission's jurisdiction 
nor, as the letter made clear, did the Commission expect it to. Thus, Con- 
gress was aware that the Commission claimed such jurisdiction under section 
15 in a carefully prepared and documented letter. Congress thought the in- 
clusion of the Commission in section 7 to be "justified" and has not seen 
fit to change its position since then. But it is argued that any reliance 
of section 7 for merger jurisdiction is misplaced and that Congress, in at 
least two instances, included agencies in section 7 which were later deter- 
mined by the Supreme Court to have no such jurisdiction. See Milk Producers 


Assn. v. US, 362 U.S. 169 (1961) and California v. Fed. Power Comm'n., 369 


U.S. 482 (1962). 


In Milk Producers, there was no statutory provisions vesting power in 
the Secretary of Agriculture to approve the transaction in question and thus 
immunize it from the antitrust laws. In the California case, while the Power 
Commission had the statutory authority to approve the acquisition of one 
natural gas company by another, its approval did not exempt the transaction 
from the antitrust laws. The Supreme Court in that case simply held that 
the Commission should have stayed its hand and not acted during the pendency 
of an antitrust suit in the district court over the same transaction. Mergers, 
aS agreements requiring approval under section 15 are, upon such approval, 
expressly exempted from the provisions of the antitrust by the language of 
that section. 

In 1956, the Federal Maritime Board, advised the Senate Subcommittee 
on Antitrust and Monopoly that "merger agreements approved by the Board. . . 

27 
and the resulting mergers, are exempt from section 7." In 1962, the 
Chairman of the Commission reported to the Antitrust Subcommittee of the 
House Judiciary Committee that "section 15 and our decision in the 
Isbrandtsen-Export merger case constituted notice that merger agreements 
must be filed with the Commission and that it is unlawful not to file such 
agreements promptly or to carry out such agreements prior to Commission 


of 
approval." It may be noted that the "Celler Report"! issued in March 1962, 


Ve) Hearings on Legislation Affecting Corporate Mergers, Senate Judiciary 
Committee, Subcommittee on Antitrust and Monopoly, 84th Cong., 2d Sess. 
(1956) ate27. 


3f Progress Report, Federal Maritime Commission, Hearings before the 
Antitrust.,Subcommittee of the House Judiciary.Committee, 87th Cong., 
2desess.. (lee) at 1. 


referred to the AEIL transaction recently approved by the Federal Maritime 
4/ 
Commission without questioning the Commission's jurisdiction. 


Il. EXCLUDING MERGERS FROM THAT TYPE OF AGREEMENT WHICH MUST BE SUBJECTED 

TO SCRUTINY UNDER SECTION 15 WOULD BE TO ELIMINATE MEANINGFUL REGULATION. 

While Congress viewed joint rate making as a lesser evil than situations 
which might otherwise occur it did not find mergers illegal per se, and it 
did not exclude mergers from section 15. Thus, while Congress may have 
sought to forestall the need for mergers it did not intend to leave mergers 
outside the pale of administrative regulatory surveillance. 

The petitioner and Department of Justice urge that section 15 is directed 
only to that type of agreement which contemplates the continued existence of 
the parties as separate entities, that jurisdiction to maintain continued 
surveillance over the agreement is essential. The fact is that continual 
surveillance exists. The rates and tariffs of the carriers are filed. Their 
services and practices are made public. In the event that an abuse should 
later result from the merger the Commission is not powerless to act. It 
can find rates unjustified pursuant to section 18 of the Shipping Act, 46 


Pls 
U.S.C. 817. Any concern that may arise because of a merger is dispelled 


4/ The Ocean Freight Industry; Report of the Antitrust Subcommittee, House 
Report No+ 1419, 87th Cong., 2d Sess., p. 47. 


5/. This section provides in part: 


"Whenever the board finds that any rate, fare, 
ehamge, Classification, tariff, reeulation, or 
practice, demanded, charged, collected, or ob- 
served by such carriers is unjust or unreasonable, 
it may determine, prescribe, and order enforced a 
just and reasonable maximum rate, fare, or charge, 
Or a just and reasonable classification, tariff, 
regulation, or practice. 


ae ke ee 


y the availability of the continued surveillance. 

If the plain words of the statute are ignored and merger agreements 
re not construed as that type of agreement which falls within section 15 
£ the Shipping Act, 1916, the situation could conceivably arrive wherein 
arties who have an agreement properly rejected or disapproved by the Com- 
iission pursuant to standards applicable to section 15 would have available 
_major Loophole to accomplish their ultimate goal. Rather than enter into 
. cost sharing or profit sharing agreement which the Commission would dis- 
pprove the parties could simply merge. This merger may or may not subse- 
uently be held to be unlawful under the standards of the Sherman Act and 
layton Act. But clearly, the jurisdiction and expertise of the Commission 
ill have been denied. It is knconceivable that Congress would desire 
pplication of agency expertise to a given industry and then provide such 
. major loophole for the parties regulated. A merger between two small 
ompanies could be extremely damaging to a given trade route or a certain 
egment of the shipping public. Yet, by the standards applicable under 
he antitrust laws the Department of Justice may feel that seeking to set 
side the merger would be inappropriate. It is oSvious that transportation 
venefits and the policies set forth by Congress in enacting the Shipping 
ct, 1916 would thus be defeated. 
Il. JURISDICTION OVER FOREIGN MERGERS 1S NOT GERMANE TO THE ISSUE BEFORE 

TBeS COURT. 
Petitioner argues’ that jurisdiction over approval or disapproval of 


1ergers should be denied because section 15 makes no distinction between 


flag or nationality among carriers subject to its requirement. The petitioner 

expresses concern that the Commission might exercise regulatory ‘jurisdiction 

permissively in view of foreign flag mergers over which the Commission might 
not exercise jurisdiction. This argument does violence to the language of 
section 15 and to the long established concern of the Commission for 
equality of treatment under the Shipping Act regardless of flag. 

Section 17, for example, relating to regulation of terminal practices 
makes no distinction between domestic terminals and foreign terminals. Al- 
though the Commission does not exercise regulatory supervision over practices 
of foreign terminals it has yet to be accused of being permissive in its 
regulation of domestic terminals. The Commission has been concerned as 
previously stated that it afford equal treatment to all carriers regardless 
of flag. However, subjecting an agreement to merge between American flag 
carriers to administrative scrutiny and regulation under section 15 is not 
affording unequal treatment to foreign flag carriers. There has been no 
showing that this would impose an undue burden on domestic carriers. To 
assert the foregoing as a reason for denying jurisdiction is indeed 
stretching for an argument. 

IV. THE COMMISSION APPLIED PROPER STANDARDS IN GRANTING APPROVAL OF THE 
MERGER AGREEMENT AND ITS ADMINISTRATIVE EXPERTISE SHOULD NOT BE 
DISPLACED. 

The Commission noted that no exceptions were taken to the findings of 
fact upon which the examiner based his conclusion to approve the agreement 


to merge. The examiner found that the merger would have a pro-competitive, 


rather than anti-competitive, effect. The examiner found that the record 

did not demonstrate any probability that the proposed merger would stifle 

or substantially attenuate the ccmpetition of States Steamship Company, nor 
did the examiner find any probability whatever that the proposed merger would 
have any injurious impact upon plans of Matson Navigation Company, as pre- 
sented to the examiner. 

The petitioner has presumed that mergers are illegal per se. That is 
Simply not so. The petitioner also presumes that all mergers are destructive 
of competition. Again, that is simply not so. There were facts presented 
in this matter which tended to show that the merger might be pro-competitive 
in effect. The examiner made a deep and extensive analysis of the market, 
elasticity of demand, the consumer and competition, as well as an analysis 
Oe the “public interest," 

The Commission was not unaware of antitrust principles. The Commission 
and examiner were aware of the nature of the industry involved. See Brown 
suoe Co. v. United States, 370 U.S. 294 (1962). The Commission accordingly 
found that the significance of the merging companies‘ share of the market 
was diminished considerably by the nature of the industry involved and by 
the fact of continued surveillance and regulation. The Commission also 
considered the fact that it has long been recognized that there is ease of 

G/ 
entry into the steamship trade competition. Notwithstanding the extensive 


analysis of the proposed merger in light of che standards of antitrust laws, 


6/ Index to the Legislative History of the Steamship Conference Dual Rate 
Law. $§.Doc. No. 100, 87th Cong., 2d Sess. 1961. 
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the Commission though it did so, was not compelled to adhere to antitrust 
law standards. That strict adherence to antitrust law standards is not re- 
quired in transportation industry mergers was established by the decision of 
the Supreme Court in Florida East Coast Ry. Co. v. United States, 386 U.S. 
544 (1967). See also McLean Trucking Co. v. United States, 321 U.S. 67 
(1944). 

The conclusions of the Commission were derived from extensive evidence 
and upon findings of fact to which no exceptions were taken. The Commission's 
expertise was employed in an extremely complex analysis and its conclusions 
based thereon must not be supplemented. The substantial evidence considered 
by the Commission supports 1ts conclusion that the merger agreement should be 
approved. The Supreme Court has spelled out the premium placed upon agency 
expertise many times. This was done specifically with respect to the Federal 
Meritime Commission in the case of Consolo v. Federal Maritime Commission, 
386 U.S. 607, 619-621 (1966), as follows 


"Section 10(e) of the Administrative Procedure Act (60 Stat. 
243, 5 U.S.C. §1009(e) (1964 ed.)) gives a reviewing court 
authority to ‘set aside agency action, findings, and con- 
elusions found to be (1) arbitrary, capricious, jor] an a- 
buse of discretion . . . {or} (5) unsupported by substantial 
evidence. ...' Cf. United States v. Interstate Commerce 
Comin, ol Ue ostpp.DeG, 176, 183-184, 198 F.2d 958. 963-964, 
cert. denied, 344 U.S. 893. We have defined ‘substantial 
evidence' as 'such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.' CGonsoli- 
daced tdtconsGo, Vv, Labor Board, 305 US, 197,°229. “ijt 
must be enough to justify, if the trial were to a jury, a 
refusal to direct a verdict when the conclusion sought to be 
drawn from it is one of fact for the jury.' Labor Board v. 
Columbian Enameling & Stamping Co., 306 U.S. 292, 300. This 
is something less than the weight of the evidence, and the 


ie: 


possibility of drawing two inconsistent conclusions from the 
evidence does not prevent an administrative agency's finding 
from being supported by substantial evidence. Labor Board v. 


Nevada Consolidated Copper Corp., 316 U.S. 105, 106; Keele 
Habaeaeocalpeopecialmstes, ine. v. EITC, 2/5 F.2d iss 21. 


"Congress was very deliberate in adopting this standard of 
review. It frees the reviewing courts of the time-consuming 
and difficult task of weighing the evidence, it gives proper 
respect to the expertise of the administrative tribunal and 
it helps promote the uniform application of the statute. 
These policies are particularly important when a court is 
asked to review an agency's fashioning of discretionary re- 
lief. In this area agency determinations frequently rest 
upon a complex and hard-to-review mix of considerations. 

By giving the agency discretionary power to fashion remedies, 
Congress places a premium upon agency expertise, and, for the 
sake of uniformity, it is usually better to minimize the 
opportunity for reviewing courts to substitute their discre- 
tion for that of the agency." See also Trans-Pacific Fret. 
Conf. of Japan v. Federal Maritime Commission, 314 F.2d 928 
(9th Cir..1963) and Stockton Port District v. Federal Mari- 
time Commission, 369 F.2d 380 (9th Cir. 1966), cert. denied, 
B50 U jon 103 Kk 1967). 


CONCLUSION 


Denial of application of section 15 to merger agreements could result 
in a substantial anti-competitive activity completly escaping administrative 
regulatory scrutiny. While the merger here under review was found to be 
potentially pro-competitive rather than anti-competitive, situations could 
arise in which the lack of regulatory scrutiny could result in substantial 
injury to competition, competitors, and the shippers. Any regulatory review 
outside of the scope of section 15 of the Shipping Act would be in the ab- 


sence of the agency expertise upon which Congress has placed a premium. 


Accordingly, the Commission's conclusion has a reasonable basis in law. 
Its elaborate and complete decision is supported by substantial evidence 
and its conclusions have warrant in the record. Accordingly, the order 


of the Commission should be affirmed. 


Respectfully submitted, 


JAMES L. PIMPER 
General Counsel 


ROBERT N. KATZ 
So lie? tor 


Washington, D.C. 
May 20, 1968 
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UNITED STATES COURT OF APPEALS 
BOM THE NONTH CIRCULT 


No. 22604 
MATSON NAVIGATION COMPANY , 
Petitioner, 
ae 


FEDERAL MARITIME COMMISSION AND 
ot UNITED STATES OF AMERICA, 


Respondents. 


UPON PETITION FOR REVIEW OF AN 
ORDERSOP Gon FEDERAL MARITIME COMMISS LON 


bli Oh Shiai OF The UNEEED STATES OF AMERICA 


The United States believes that the Federal 
Maritime Commission is in error as to one issue on re- 
view before this Court and takes no position as to the 
‘other. It is therefore ieee cee teen: at approxi- 
mately the same time as the petitioner, even though 


the United States is a party-respondent Pupswanl™ CO 


Domo GC.) Zea. 


STATEMENT 


This case is before the Court on a petition filed 
by the Matson Navigation Company to review a final 
order Of the Commission issued under’ the Shipping Act, 
PomonCenesce)s (ro U.S.C. § 5 Sol, et seq.). Juris- 
Get won OL eae tort rests on 28 WlS.C. 23427 

The order was entered upon the conclusion of an 
administrative proceeding instituted by the Commission 
for the purpose of investigating an agreement for con- 
solidation or merger among three common carriers by 
water - American Mail Line, Ltd., American President 
immecs Meade sana Facirac Par Bast lites, “imc. “ARP are 
Mieervencrs Inetoms Court . 

ine Comeutesten, dividine 3 to 2, held that the 
agreement is the kind of agreement which is included 
within the Commission's jurisdiction under Section 15 
Omgenemvct ae Uys. ¢. Ol4) "and approved the agreement. 
If the agreement is within the scope of Section 15, the 
Commission's approval exempts it from the antitrust 
laws. See Carnation Co. v. E2cvive Wesepound Conference, 
383 U.S. 213; Volkswagenwerk v. Federal Maritime Com- 


Co Se ee © ee ee 


mission, WSS: ) ie. 69= deesded Marci.6, 19068. 


It is the view of the United States that the 
Commission erred in holding that merger agreements are 
Sibglece GO dis Ir Sdrchton pursuant to Section 15 and 
that it may therefore immunize such agreements from 
the antitrust Maws. This brief will be limited to a 
statement of the position of the United States on that 
issue. The United States takes no position, however, 
on the issue of whether, if the Commission does have 
fucisdietion, the Commission s decision to approve the 


1/ 


agLeement was Proper. 


1/ The Department of Justice intervened in the 
administrative proceeding also for the limited purpose 
of presenting its views on the issue of the Commission's 
jurisdiction to immunize merger agreements from the 
antitrust laws. 
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SUMMARY OF ARGUMENT 

Because the antitrust laws reflect fundamental 
national economic policy, exceptions to those laws are 
narrowly construed and implied repeals are strongly 
disfavored. Accordingly, Congressional intent to im- 
munize a class of transactions otherwise subject to 
those laws as, for example, ees mergers, must be 
shown in unmistakable terms. 

There 2S Metminge in Section 15 waich makes “any 
reference to mergers. The language indicates rather an 
intention to deal only with cooperative working 
oe peamanke. 

Nor is there anything in the legislative history 
which indicates that mergers are to be included. ‘On ‘the 
contrary, it indicates an imtLentton fe pemmaf Joint rate= 
making and other cooperative agreements under government 
supervision as the lesser evil than She Situation which 
wound otherwise occur and which Congress believed could 
not be prevented: the lines would engage in rate wars 
and this in turn would result in ae permanent loss of 
eempetition toe he Ids y SeanOlen fai lute Or 


Consolidation. 


jane available guides of Congressional intent 
confirm that Congress did not mean to include mergers 
in Section 15. Where Congress intended to authorize 
other regulatory agencies (the IG. G2, Godse 
iene to pasommpon mersers, it did so inselear and 
specific language. The Interstate Commerce Act, for 
example, makes it lawful with approval of the Inter- 
state Commerce Commission "to consolidate or merge" 
(2o SU 516 see C2) cand tee "from the operation of 
the antitrust laws" the transaction so approved (49 
U.S.C. 5(11)). The absence of an express grant to the 
Federal Maritime Commission strongly suggests the 
absence of such intention. Moreover, the silence of 
the Shipping Act, following so closely upon enactment 
of the Panama Canal Act of 1912 and the Clayton Act in 
1914, both of which were directed in unmistakable terms 
at intercorporate combinations involving ownership, 
furnishes additional evidence of an intention not to 


include mergers in the Shipping Act. 


ARGUMENT 
sh ehepaeleqeronenmeys) 

Tt is now settled that the Shipping Act does not 
grant the shipping industry a complete immunity from 
Ehevamtitruste laws.  CGarnation Co. vy. Pacifre westbound 
Gontemence, 305° U.S, 213, 219-220. What was given was 
ao aitresedsantisteriat exemption, dd. ab 210) hederal 
Maritime Commission v. Svenska see SUS 
NOS w025/ sand. 250, decided March 6, 1963. The basic 
issue presented by this case relates to the range of 
agreements which the Commission is authorized under 
Section 15 to approve and thereby to exempt from the 
angi Geuse tlaws. 

There is no question that Section 15 empowers the 
| Commission to immunize agreements providing for coopera- 
tive working arrangements among shipping lines. Volks- 
wagenwerk v. Federal Maritime Commission, supra. The 
ageccan here is whether this power peeende to an agree- 
ment providing for a merger of such lines. 

The differences between the two types of agreements 


are by no means inconsequential. Cooperative working 


arrangements, which include conference agreements, 
pooling agreements, transshipment agreements, and joint 
service agreements (See Marx, International Shipping 
Cartels (1953), Ch. VILE), are negotiated between 
separate and independent lines. They are terminable, 
susceptible of modification in the event of changed 


conditions, and do not eliminate all competition between 


% 


the etc In the case of shipping conferences, for 
example, in which competing lines agree for the purpose 
Of gis me rates and otherwise restricting competition, 
there may remain vigorous competition among the member 


ines we etsecsiee, at pp. 3,. 137, As0=251L, Concer , 


United States Shipping Policies (1956), p. 146. 


It is important to remember that shipping con- 
ferences are not combines linked by sharehold- 
ings or any other form of common ownership.* * * 
"A shipping conference is a meeting in which 
competitors face one another with the object 

of achieving that minimum of co-operation which 
will suffice to prevent such chaotic competi- 
tion as might render impractical the liner system 
of working ships. Each member of a conference 
is seeking the minimum surrender of his compe- 
titive freedom which is compatible with this 
object; his attitude in debate is determined by 
the sources of strength which lie behind his 
diplomacy.' [Citation omitted, Marx, id., at 

pp, 250-251 4 


Merger agreements, on the other hand, result in 
the complete disappearance of one or more of the ship- 
ping lines as separate and independent entities and thus 
eliminate competition between the parties in all re- 
spects and ae permanent basis. Furthermore, the safe- 
guard of modifying or disapproving cooperative working 
agreements, Shpommdachancime cond: t1ons Gallerer such a 
course, is wholly inappropriate in the case of a merger, 
for "where businesses Have been merged or purchased 
and aiceed out it is commonly impossible to turn back 
Eheweloclen Sitmmtcd States v.” Giesaamewimucenent Cony, 
Sono. Asoo. 

ian short, mergers permanently change the competi- 
tive structure of the industry by eliminating competitors; 
approved cooperative working arrangements, on the other 
hand, leave the competitive structure intact, so that 
competitive conduct remains the rule except in the narrow 


2/ 


area defined by the agreement.~ And the agreement must. 


2/ Structure refers to conditions in an industry which 
are relatively permanent or which change only slowly and 
which affect the way a firm in that industry operates-- 
e.e., the number and size distribution of firms in the 


be no more restrictive than necessary to serve the 
public interest, after balancing the competitive dis- 
advantages against the asserted justifications. 
Federal Maritime Commission v. Svenska Amerika, supra. 
The Commission, relying on the language of Section 
15, and believing "that the same considerations which 
led Congress to Pe aie this Commission the power to 
exempt anticompetitive rate-fixing and pooling agree- 
ments from the Structures of the antitruse laws, would 
apply bOmasename OL Ele same power Overvaegneemencts 
among, ete carriers to merge’’ (RD 36, p. gy 2! held 


Cie se Crue mcisetds (EO Merger vacmecicmEamac wel 1 


as cooperative working arrangements. 


Memiet.  Comanet or behavior, on the other hand, refer 
to the firm's acts and are usually alterable in rela- 
tively short periods of time--e.g., rate-making, pooling 
arrangements. See Kaysen and Turner, Antitrust Policy 
(1959), pp. 59-60; Areeda, Antitrust Analysis (1967), 
Pees 0r/ 1. 


3/ ‘The only record reference in this brief will be to 
EiewRepOLt Of the Commission, dated October 3, 1967. 

This Report is listed as item 36 on the list of documents 
Gerticied to the Court by the Assistant Secretary of the 
Commission and will be referred to herein as "RD 36". 


Appagemelay Be Conc liided that there seam presump- 
Mion im fayor of includins mergers within its power 
“HO Svame exemptions frompethe amtitrust laws. For it 
held that neither the language nor the legislative 
NuotOmy sor Goectaom £5 show that Congress imtended to 
exclude mergers from the scope of the section (RD 36, 

4/ 
p. 12).~ We submit that this stands the presumption 
eee implied exceptions to the antitrust laws on 


iis head, 


4/ The Commission said: "[Nleither the language of 
Se@eton 15 nor its legislative history show that 
Congress did not intend section 15 to cover agreements 
‘to merge.'' Ibid. . 
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THE SHIPPING ACT DOES NOT AUTHORIZE THE 
COMMISSION TO APPROVE MERGERS AND THEREBY 
IMMUNIZE THEM FROM THE ANTITRUST LAWS 


A. The Strong Presumption Against Implied Repeals 
of The Antitrust Laws Requires a Showing of 
Ameuimtstakabse intention to Include Mereers 


The Supreme Court has ven recognized that the 
antitrust laws represent a fundamental national economic 
policys = “Ceimation Co. v. Pacitic Westbound Con- 
ference, 383 U.S. Pao, Siew sinited Sates vy. Philadelphia 
Loeuenwepboanlon S74) U.5. 321, 372. Lt has theretore 
emphasized that where Congress has carved out an exemp- 
ELON Er OmeEne wamLl crust Lawes 1 wrtl comStrue the 
exemption "strictly". United States v. McKesson & 
ROODIs, Colmes. 305, 31%; see Esso Stemeand 011 Co. v. 
See eon ucm mem 2orr. 2d 17, 21 CCA. 1). It wall “not 
assume that Congress, having granted only a limited ane 
emption from the antitrust laws, nonetheless granted an 
overall inclusive one." California v. Federal Power Com- 
Munoenonme soos U.S: 482, 485. For the same Penner, det wie 
not ‘lightly assume that the enactment of a special 
Ts oxy scheme for saves alan aspects of an industry 


was intended to render the more general provisions of 


Bie aueveeuct laws wholly inapplicable to that industry.” 
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Gaetano. sora, 585 U.S. at 318. “Repeals of 
the antitrust laws from a regulatory ee are 
strongly disfavored and have only been found in cases 
of plain repugnancy between the antitrust and regula- 
tory provisions." (Citations omitted.) Philadelphia 
National Bank, supra, 374 U.S. at 350-351. 

Indeed, Gmmation, supee, a She gatas het Casie.: 
is aoa of the deep-seated Os gone to find repeals 
Oe themineatruste laws by implication. In that case, 
the implementation of rate-making agreements which had 
not been approved by the Maritime Commission, was found 
to have offended the Shipping Act as well as the anti- 
Erust laws. The Geurt rerised Comhold that ehe Shipping 
Act freed the shipping industry from the antitrust laws, 
‘notwithstanding the comprehensive pattern of regulation 
which that Act imposed upon the shipping industry and 
even though the conduct which offended the antitrust laws 
was remediable under the Shipping Act by a cease and 
desist order, by civil penalties of up to $1,000 a day 
for each day the violation continued (§15, 46 U.S.C. 814) 
and an award of reparations to the person injured by the 


VeOUemommCy226 46 U.S.C, 821). 


12 


So, too, in the case of the banking industry. 
Philadelphia National Bank, 374 U.S. 321. Not only 
are banking operations subject to stringent and mani- 
fold ee risnwat Con enolsm (id wat 32/=530) abut mergers, 
consolidations and acquisitions in particular are expressly 
authorized upon approval of the appropriate governmental 
agency. Furthermore, the agency is specifically directed 
to take into account the effect of the transaction on 
competition and to withhold its approval unless the 
transaction is found to be in the public interest (id., 
Oe 222-52 .)-) oo ProLound is the @ttachmenc to competi- 
non £3 “ewe fondamas ctl peoncel Geeta policy 
Kade, at 372) that, without an express statutory moyen 
clothing a merger with immunity, not even the agency's 
approval in an industry so pervasively regulated as bank- 
ing was held to exempt the merger from Section / of the 
Glavconeserr (Cl 5.U.S 2G, 13) ,2/ | 
| | The teaching of these cases is that the immuniza- 


tion of mergers from the antitrust laws must be found, 


5/ See also the cases collected in Philadelphia National 
bemic, mcmama, o/s U.S. at 350, mn. 26. 
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mot in the silence of Congress, but im a statutory direc- 
tive in plain and unmistakable terms. The same soaucderee 
tions that have led the Sincere Court in cases such as 
Philadelphia National Bank to refuse to imply an immunity 
as a result of: the grant of some regulatory jurisdiction 
would be equally applicable in a situation such as that 
present here, i.e., where immunity would follow if juris- 
diction had been granted. An Beale oes as to the scope 
Of Mueis@mection, ail other things being equal, should be 
resolved against a grant of aces that Pe the 
agency the exceptional power to immunize. Of course, if 
jurisdiction over merger transactions is necessarily im- 
plied or required by the regulatory scheme, the fact that 
immunization would follow from an exercise of such juris- 
diction does not of itself require a narrow reading of 
the regulatory scheme. But, as we shall show, there is 
no such necessary implication. In fact, the evidence 
clearly points to a concern with transactions which fall 
short of mergers and which Congress believed would fore- 


stall the need for mergers. 
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Bq ne Statutory Language, Read in Context, 
Shows No Intention to Include Mergers. 


Unlike the Interstate Commerce Commission, the 
Civil Aeronautics Board and the Federal Communications 
Sommuccmonmmteo Wess. 5(2), 13/382 47 US Gaeea, 222), 
the Federal Maritime Commission has no express authority 
to approve mergers. The first paragraph of Section 15 
Gn tnewomtperme ACE Conters jurisdiction upen the 
doumdesion over every agreement among persons subject 
to tne “eur. 


Umirine sole reeulatwme transportation rates ox 
fares; giving or receiving special rates, ac- 
commodations, or other special privileges or 
advantages; controlling, regulating, preventing, 
or destroying competition; pooling or apportion- 
mie eCartanes, losses, or traffic; allotting 
ports or restricting or otherwise regulating 

the number and character of sailings between 
ports; limiting or regulating in any way the 
volume or character of freight or passenger 
HPEAtine tombe Carried; or in any manner provid- 
ing for an exclusive preferential, or cooperative 
working arrangement . 5h 


The Commission recognized ener ae provision grants no 
express authority to approve mergers. However, fasten- 
ing upon the language with respect to an agreement 
"controlling, regulating, preventing, or destroying com-. 


petition,'’ the Commission held that an agreement for 


IS 


merger is included. Viewed in context this is an imper- 
missible reading. The type of agreement to which 
Section 15 is directed is a "cooperative working” agree- 
ment, not one which results in the immediate disappear- 
ance of one or more of the parties, but one which 
contemplates the continued existence of the parties as 
separate eile ltaes:, 

All the other clauses in the first paragraph of 
Section 15 refer to agreements providing for working 
arrangements between the parties. The first five, ex- 
cluding the one on aah the Commission relies, specify 
agreements which provide for the particular manner by 
which the parties will work together (e.g., fixing rates, 
C2 nec peciaimeaaees., allotting ports, etc.). The coum 
cluding clause is a catch-all description embracing 
agreements "in any manner providing for an exclusive, 
Perea or cooperative working arrangement.'' This 
concluding clause was obviously intended to eet eaee 
and define the agreements previously described, includ- 
ing agreements "controlling, regulating, preventing, or 


destroying competition." See, Virginia v. Tennessee, 


16 


Poe oor oho Slither land. Stabutommcemsc uct 1 One 
3rd Ed., § 4908. Since an agreement for merger is not 
an "exclusive, preferential or cooperative working arrange- 


' it is not included within Section 15. 5a/ 


ment, 
Support for this reading is also provided by the two 
immediately following paragraphs of the original Section 15. 
The second paragraph authorizes the Commission to disapprove 
any dereement "whether or not previously approved" which 
it Geenda) familes Ormest “the statutory criteria (App. , infra, 
p.32) The third paragraph declares existing agreements 
Fombe lvawrul yeas disapproved by"' the Gommucltion CTbgieig. 
Botn paragraphs thus contemplate the type of agreements 
Witch Will be susceptible of continuing supervision by the 
Commission so that the Commission may insure that agreements 


once approved as not detrimental to commerce, do not 


5a/ A contemporaneous comment on the newly enacted Shipping 
Act describes Section 15 as covering "pooling, rate and 
other cooperative agreements * * * ,'' Current Legislation, 
Cues geeneewlation Of Private Shipping, 1/ Col. L.R. 357% 
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become so by virtue of changing conditions or otherwise. 
Mergers, with their attendant problems of divestiture, 
do not lend themselves to this kind of treatment. 
Volkswagenwerk v. Federal Maritime Commission, 
Reece wlton G25 decided March 6, Maa ralso 
involved a question as to the scope of Section 15 of the 
Suuppreecetct. sin that case, an eeseiate of persons 
subject to the Act had entered into an agreement for 
allocating among themselves a common expense. The 
agreement there, however, unlike the one here, was con- 
cededly a "cooperative working agreement" (slip op., p. 9). 
The Supreme Court, sustaining the position of the United 
Sieomes ec pop, Pas Oe, held that it was tie kind of 
cooperative working agreement which was within the Com- 


TecHome itieiseGctismeunder Section 15 (slip op., pp..g=le 


5b/ We note that the United States in that case expressed 
doubt that merger agreements are subject to the Commission's 
Wiewsdteuion under Section 15 (Brief, p. 24). 
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Cy Mihewieciclative History Malkec Cleawmigal. tae 
Congress Did Not “Intend to Include le Mergers 


The Shipping Act was passed following an exhaustive 
investigation of the shipping industry undertaken by the 
House Committee on Merchant’ Marine and Fisheries under the 
Chairmanship of Congressman Alexander. See Federal Mari- 
time Board v. Isbrandtsen Co., 356 U.S. 481, 487-490; 
VolKksewaren, supra, slip op., pp. l3e14. After extensive 
Heee nes. the Committee issued a lengthy report, known as 
the Alexander Report. 6/ ‘The Report includes a question- 
naire sent to the steamship lines in the American foreign 
trade which inquires into preferential or cooperative 
agreements and understandings with other lines or rail- 
Boao (ho pomeemEe oe toi). whe Repore alsowqeser bes ain 
detail 80 steamship agreements and conference arrangements 
in the foreign trade (Id., pp. 21-280). What is striking 


about the agreements enumerated in the questionnaire and 


6/ House Committee on Merchant Marine and Fisheries, Repore 
b ] 


on _Steamshi Agreements and Aff) 1a One. et ee Amer 1cam 


Foreign reign and Domestic ieee et. Wec,. 16. Os. 057d Cong... 
2d Sess. 
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the 80 agreements analyzed in the Report is that none 
refers to mergers or consolidations. All concer ee 
operative working arrangements: agreements to divide 
traffic or routes, to meet competition of other lines, to 
fix rates, to regulate sailings, etc. The focus of the 
Committee's concern, Enerefore, were Eicon ane yarhaiges 
ments among the lines in the American foreign trade--the 
virtues and vices of these relationships. 

The Committee recommended against outlawing coopera- 
tive arrangements because it believed that their advantages 
outweighed their disadvantages. Otherwise rate eve would 
occur and result in the elimination of the weaker lines 
through failure or consolidations. The end result “would 
mean a monopoly fully as effective, and * * * more so, 
than can exist by virtue of an agreement." (Id., 416). 
This result could not be prevented by legislation, the 
Committee reported, but it could be forestalled by the 
lesser evil of plea ceiae the several ere gars to co- 
operate through some form of rate and pooling arrangement 


under Government supervision and control." (Ibid.) Thus, 
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one reason for permitting cooperative agreements, in 
the committee's view, was that it was necessary to do so 


in order to forestall consolidations. It said (id., 416): 


Tnese advantages, the Committee believes, 
can be secured only by permitting the several 
lines in any given trade to cooperate through 
some form of rate and pooling arrangement under 


Government supervision and control * * *, To 
terminate existing agreements would necessarily 
fous a0e@ut One Of Ewo results: “the mames would 


either engage in rate wars wnich would mean the 
elimination of the weak and the survival of the 
strong, or, to avoid a costly struggle, they 

would consolidate through cormon ownership. Neither 
result can be prevented by legislation, and either 
would mean a monopoly fully as effective, and it 

is believed more so, than can exist by virtue of 

an agreement. Moreover, steamship agreements and 
conferences are not confined to the lines engaging 
in the foreign trade of the United States. 


Thus, one of the major purposes of the Committee's 
report was to permit the minimim of anti-competitive be- 
havior necessary to preserve a competitive structure in 
ote ame by preventing the disappearance One independent 
firns. The Committee clearly did not intend to permit 


the legalization of mergers, It did intend to permit 


the legalization of cooperative arrangements, despite their 
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shortcomings, and one reason for doing go eae other- 
wise rate wars would result in the greater evil of elimin- 
ating many lines from the industry through failure or con- 
solidation. 7/ 

im the vent Of this legislative higtoOm,; it is 
apparent that the Commission was mistaken in its view that 
the considerations whicn led Congress to permit tne legal- 
ization of working agreements apply equally to mergers and 
consolidations. As noted above, an important reason for 
@oing sO Was tha BE eaias consolidations would unavoid- 
ably accelerate in pace and size, thus alipina eine most 
lines from the industry. A second consideration was that 
secrecy was characteristic of cooperative arrangements 
(Alexander Report, pp. 293-295), and this was regarded as 
a serious disadvantage to shippers (Iid., p. 307), a dis- 
advantage which could be eliminated by requiring them to 
be filed with the government (Id., 311-313, 416). This 


consideration would obviously not apply to mergers because 


7/ The recommendations of the Alexander Committee were 
adopted by the House and Senate Reports on the Shipping 


Boremeoce VOliccwacenwerk, supra, slip op., p. 14, n. 25. 
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they cannot be kept secret. Third, unlike mergers, 
cooperative agreements are not permanent arrangements 
which eliminate all competition among the parties. While 
cooperative agreements may eliminate competition in rates 
and in certain other areas, there remain substantial areas 
of non- price competition, e.g. service and the processing 


of shippers’ claims. 8/ Finally, cooperative agreements 


~~ 


&/ One textwriter has described intraconference competition 
as follows (Gorter, United States Shipping Policy, 1956, 
oe SS 2 


If we assume, heriocally, that the members 
of a conference adhere strictly to their agree- 
ment, then they must compete with each other on 
a so-called nonprice basis. Better service would 
appear to be the principal inducement to offer to 
shippers in an effort to obtain their patronage. 
This means offering faster, more convenient sched- 
ules, and special facilities for cargo handling-- 
e.g., refrigerated space. However, even speed may 
be ruled out as a competitive factor. In some 
conferences, rates nave been geared to speed~-the 
slower the vessel the lower the rates. Actually 
competition often goes beyond these theoretical 
confines. Violations of agreements occur and 
competition intrudes on rates. The abuses will 
persist so long as they are not flagrant or dis- 
“covered by disadvantaged "clean" competitors. 
Swen “shadames of-tne rules are difficult to 
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are continuously subject to modification or disapproval; 


as noted (supra, p. S ), this safeguard cannot be applied 


in the case of mergers. 


eliminate in an arrangement based upon 
Seli-anterest but callane for seli=diseipline. 
Competition among conference members is often 


intense, depending upon conditions in the trade. 
[Footnote omitted. ] 


See also Marx, International Shipping Conferences (1953), 
pe. 250-251. 
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D, Other Manifestations of Congressional 


EES RS SE ST SS 


BYE eulleyg, oy 
Unlike the Shipping Act, at least three other 

statutes conferring authority to approve and immunize 
mergers grant this authority expressly and in unmistak- 
able terms. The Interstate Commerce Act makes it lawful, 
with the approval of the Commission, "to consolidate or 
Merce < * “ for}) to acquire control * “*'" (§5°(2), 49 
U.S.C. 5(2)) and relieves "from the operation of the 


aoe trust lar. | 


the transaction so approved (§5(11), 

49 U.S.C. S(8R)). Similarly, the Federal Aviation Act 
makes it unlawful without approval of the Civil Aero- 
mocics Board sto comesolidate or marge * 4“ **7or] to 
faequire comerome= = = €§408, 49 U.S.C. 1378) and 
grants antitrust exemption for an approved transaction 
(same, 49°U5.C. 1384). The Federal Communications Act 
also speaks directly and in unmistakable language re- 
garding consolidations, acquisitions and mergers and 
grants immunity for meee Eee by the Federal Com- 
iumeeatronms Coumigsion (§§ 221, 222, 47 U.S.C. 221,222). 


iS 


The Maritime Commission believed that the eepticie 
@rant. of authority in the case of the other regulatory 
agencies warrants no inference against a grant of authority 
to it, despite the absence of language in Ee eiiseing 
Act dealing expressly with mergers. It reasoned that 


the Shipping Act was passed first and "granted the 


broadest possible authority over anticompetitive agree- 
ments * * *," (RD 36, p. 10). Accordingly, the "subse- 
(Men tbeapect Le meyecoulLa Wewl rerlece norma mere than 
ao later styescetic preserenee in@leeistarivedeartmansamp. 
(Ibid.) 

With deference, we submit the Commission's refusal 
to give any weight to the later enactments is not warranted. 
In the first place, the Commission begs the question. O€ 
course, Congress granted authority over anticompetitive 
eeeeemenrs. ime issue is whether the authemity which Con- 
(ites 5 granted extended to agreements for merger and con- 
solidation as well a to cooperative working agreements. 
In the second place, it may well be, as the Commission 


states, that the specificity in the otner regulatory 
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statutes reflects a "stylistic preference." One would 
expect, however, that if this were the case, the legis-~- 
lative histories of the other enactments would indicate 
an intention to depart from the style assumed to have 
been preferred in the Shipping Act. Yet, none has been 
suggested. We submit that the explicit and direct treat- 
ment of mergers in the case of the other statutes is not 
a neutral fact, but is further evidence of a lack of 
intention to include mergers in the Shipping Act. 

Witte wiswineie, terevaneralisomsitaturesmenaeredspieior 
to the passage of the Shipping Act which speak in distinct 
and unmistakable language to the problem of combinations 
involving ownership. Section 11 of the Panama Canal Act 
oe 912 (37 sear. O68, 566, °49 U.S.C. SC) mech 
. amended Section 5 of the Interstate Commerce Act, dealt 
with ownership or control of water carriers specifically. 
The amendment made it unlawful for any railroad "to 
own * * * control, or have any interest whatsoever (by 
stock Aerosp or otherwise, either directly, indirectly, 
through any holding company, or by stockholders or directors: 


in common, or in any other manner) in any common carrier 
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by water operated through the Panama Canal or else- 
_where" with which the railroad may compete. Section 7 

et the Clayton Act, as originally enacted (Ge Stat. 7/31), 
was plainly directed at control of corporate unifications. 
This, too, was enacted prior to the passage of the Ship- 
ping Act. The silence of the Shipping Act on mergers, 
following so closely upon these enactments, furnishes 
eloquent evidence that Congress had no intention to 
include mergers under the Shipping Act. 

The relevance of the prior enactment of the Panama 
Canal Act is heightened by the fact that the Alexander 
Committee, which recommended passage of the Shipping Act, 
was fully aware of it. Indeed, the Committee in making 
its recommendations to Congress with respect to water 
carriers in the domestic trade, referred at length to 
the Panama Canal Act and specifically to Section 11, 
described above, which it said "go far toward eliminating 
some of the undleghraaiile practices which were found by 
the Committee to exist in the domestic commerce of the 


Mieeed States." (Alexander Report, p. 422.) 
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CONCLUS ION 


Section 15 of the Shipping Act does not empower 
the Maritime Commission to approve mergers and thereby 
to immunize them from the antitrust haws. Neither the 
language nor the legislative history show an intention 
to include agreements to merge or coucoteieie, On the 
contrary, the legislative history shows that Congress’ 
concern was with cooperative agreements only and that 
it permitted such agreements, albeit under supervision, 
on the premise that it was necessary to do so in order 
= prevent the worse evil of destructive rate wars re- 
sulting in failures and corporate consolidations and 
the attendant permanent loss of competition in the’ 
shipping industry. This reading of Section 15 is con- 
Firmed by other evidence of Congressional intention 
and.is further reinforced by the é EvOne Reet On 
Poaimae implied repeals of the antitrust laws. 

Mie order of the Commission, Gimisofar as it rests 


on the theory that the jurisdiction of the Commission 
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extends to mergers, should be set aside, 


Respectfully submitted, 


DONALD F, TURNER, 
Assistant Attorney General. 


HOWARD E, SHAPIRO ,”) ee 
IRWIN A, SEIBEL, 7271, (1. ext 

Attorneys, et a 
Department of Justice, 
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CERTIFICATE OF COMPLIANCE WITH 
RULES 18 AND 19 OF THIS COURT 
I certify that; in connection with the preparation 
@ this brief, I have examined Rules 18 and) @9 of Che 
United States Court of Appeals for the Ninth Circuit, 
and that, in my opinion, the foregoing brief is in 


full compliance with those rules. 


hous A Lp bel 


IRWIN A, SEIBEL 
Attorney, Department of Justice 
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APPENDIX 


Gecmiomrs Ofetne Shippine MCty = ollonmcomond 21 - 
mally enacted (39 Stat. 733-734), provides as Zollows: 


SEG. §5. That every common caupueuen, svater, 
Or Other person subject to this Mec, sate rile 
immediately with the board a true copy, or, if 
oral, a true and complete memorandum, of every 
agreement with another such carrier or other 
person subjece to this ACt, Or edi iiesmien or 
cancellation thereof, to which it may be a party 
@i@ COnLorm in wnole Or-in cart, fimo. eeau- 
latime transportation rates Or idisee 7 yeuvime O11 
receiving special rates, accommodations, or other 
special privileges or advantages; controlling, 
regulating, preventing, or destroying competition; 
pooling or apportioning earnings, losses, or 
traffic; allottime portsyor regu iceieeme a.OENer - 
wise regulating the number and character of 
sailings between ports; limiting or regulating 
in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner 
providing for an exclusive, preferential, or 
cooperative working arrangement. The term 
"agreement" in this section includes understandings, 
conferences, and other arrangements. 


The board may by order disapprove, cancel, or 
modify any agreement, or any modification or 
cancellation thereof, whether or not previously 
‘approved by it, that it finds to be unjustly dis- 
Netimmeaces, Or Unkair 4s between carrueme, 
shippers, exporters, importers, or ports, or be- 
tween exporters from the United States and their 
foreign competitors, or to operate to the detri- 
ment of the commerce of the United States, or to 


oy 


be in violation of this Act, and shall approve 
all other agreements, modifications, or 
cancellations. 


Agreements existing at the time of the or- 
ganization of the board shall be lawful until 
disapproved by the board. It shall be unlawful 
to carry out any agreement or any portion 
thereof disapproved by the board. 


All agreements, modifications, or cancella- 
tions made after the organization of the board 
shall be lawful only when and as long as 
“approved by the board, and before approval or 
deer Gisapproval Wt shall be unlawiul to carry 
Cumin whole Gr in part, directly or iidarectly, 
any such agreement, modification, or cancellation. 


Every agreement, modification, or cancellation 
lawful under this section shall be excepted from 
the provisions of the Act approved July second, 
eighteen hundred and ninety, entitled "An Act to 
protect trade and commerce against unlawful re- 
straints and monopolies," and amendments and 
Acts supplementary thereto, and the provisions 
of sections seventy-three to seventy-seven, both 
inclusive, of the Act approved August twenty- 
seventh, eighteen hundred and ninety-four, en- 
titled "An Act to reduce taxation, to provide 
revenue for the Government, and for other pur- 
poses,'’ and amendments and Acts supplementary 
thereto. 


Whoever violates any provision of this section 
shall be liable to a penalty of $1,000 for each 
day -such violation continues, to be recovered by 
Ere United States in a civil action. 


Bye 
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I hereby certify that I have this day served the 
within Brief on behalf of the United States by mailing 
(tase class tezuiar Mail) three copies thereot to counsel 
for the Federal Maritime Commission and to counsel for 
Eiewinicervenors, both located in Washington, D.C., and 
by mailing (first class air mail) three copies thereof 
EO Coumeel Lor petitioner, located in San aeencHsco. 
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